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Family Dispute Resolution Institute of Ontario (FDRIO) would like to thank the Law Society of
Ontario (LSO) for the opportunity to provide comments on not only the components of the proposal
but contextual information that will help you determine the effectiveness of such a licence in
addressing access to justice needs.

We trust that our input will be of assistance to the Law society in determining both where the
proposed model is most effective, and where it can be ameliorated or altered to better serve the
public’s access to family law justice, equitably.

Family Dispute Resolution (FDR) professionals are frontline family law service professionals, who,
because of the diversity of professional expertise, are uniquely positioned to comment on and
provide recommendations of the needs and gaps in family law services.

From that perspective, we understand the inherent complexities of family law and the provision of
family law services and realize that there is no magic-one-sized-fits-all solution to the access to
justice problem in family law. We commend the LSO in their search for viable solutions to not only
bridge the ever-widening gap, but to fill it.

FDRIO’s Unique Perspective

As FDR professionals, we often find ourselves in the middle - in between clients, lawyers, other
family law service providers, and family law processes. In our capacity as mediators, arbitrators,
and parenting coordinators we serve both clients in a family dispute and as coaches and financial
professionals, we may serve one or both. FDRIO’s certified mediators also provide assistance to
the court in the form of the court-connected mediation programs.

We can serve patrties in a family dispute not only related to the breakdown of a relationship but
all other areas including cohabitation, marriage, adoption, child protection, fertility and elder. We
can meet these service demands by networking and collaborating with a range of family law
service professionals who share in a singular goal — meeting the individual family’s needs.

As FDR professionals, we have an exceptional opportunity to hear from all sides; their wants,
needs, and concerns — from clients to the courts. It is this unique role which provides us with a
substantially different perspective than our colleagues who serve only one party. And importantly
we do not provide legal advice. Rather we service a great many unrepresented clients and bring
valuable and neutral perspective to this discussion as a result.
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We recognize the need for multi-racial, ethnic, linguistic, and spiritual service provisions and the
necessary accommodations to address disparities. Working with the needs of each family
requires more than just legal advice.

Our response incorporates a variety of perspectives as it relates to geography, language, and
culture. Itis important that there is an acknowledgement of the current disparities particularly for
Indigenous and Black Canadians in the current family law environment.

From this perspective we are not only able to recognize and identify gaps in the available
processes and practice of family law, and observe its (sometimes rapidly) shifting landscape, but
to provide, what we believe are more holistic, family-focused areas of consideration that would
improve access to timely, affordable and equitable family law justice, across all demographics.

As an organization that provides training and certification for FDR professionals, we are also
comfortable speaking to the competencies, standards of education, supervision, continuing
education and evaluation required by our FDR professionals, which we feel should be required of
FSLPs to become and continue to be licenced to provide a limited scope of family law services.

The professional diversity of our organization, and in particular, the committee responsible for
drafting this response, allows us to speak, at least experientially, on the affordability and viability
of the proposed licence.

In addition, this process allowed FDRIO to address the much needed changes that we believe
are required for not only FLSPs but all professionals working with families. It's important that we
look to improve the quality of services provided by family lawyers to all Ontarians when addressing
access to justice. We welcome the opportunity to have ongoing discussions and support the LSO
in this endeavour.

Moving Family Dispute Resolution (FDR) and Access to Justice Forward

FDRIO appreciates the following vision of access to justice referred to in the Bonkalo report:

The “Key to this understanding of the justice system is that it looks at everyday legal
problems from the point of view of the people experiencing them.”*

Nowhere more than in Family Law is this so relevant, so personal, so emotional and so complex.

Alf Mamo’s definition of meaningful access to justice should strongly inform any access to justice
discussions, proposals, processes, and services:

12013 final report of the Action Committee entitled Access to Justice in Civil and Family Matters: A Roadmap for
Change.
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“The ability of a citizen to bring about a solution to his or her legal problems that is (a)
financially affordable; (b) timely; (c) easy to understand; and (d) easy to maneuver
through.’”

In hindsight, we can now add equitable to Mr. Mamo’s description.

It is FDRIO’s belief that, if well researched, well developed, well supported and well tested,
components of the FLSP proposal have the ability to support meaningful access to justice in a
manner that would permit a citizen to bring about a solution to their legal problem(s) that is (a)
equitable and equitably obtained; (b) financially affordable; (c) timely; (d) easy to understand; and
(e) easy to maneuver through.

It is through this vision and meaningful definition of access to justice that respond to the proposal.

Addressing Assumptions

The LSO has made the following assumptions in support of the proposed new licence:

1) The cost of FLSP’s providing family law services will be less than the cost of retaining a
lawyer for the same services because:
a. Paralegals bill clients in smaller amounts, more frequently than lawyers.
b. Paralegals charge lower hourly rates than lawyers.
c. Paralegals are more likely to charge a block fee for various steps within a matter.
d. Many paralegals do not charge for routine tasks such as emails, phone calls, or
travel time when they do bill hourly rates.

2) Licenced FLSPs will be capable of providing the same quality of legal advice to family law
clients as lawyers; or, in the alternative clients, lawyers, FDR professionals and the courts
will perceive this to be true.

3) The family law needs of a person whose household income is less than $75,000 is different
than those whose household income would qualify them for a Legal Aid certificate
program, or other limited scope or reduced fee program, or whose household income
exceeds $75,000.

4) Understanding the concepts pertaining to de-colonization, self-determination, addressing
racism and gaps and acknowledging settler modes of Indigeneity and anti-Black racism;
the cost of service will be more due to the historical disproportionate harms particularly to,
these two groups.

2 Alf Mamo, “Random Thoughts on Family Law Process Reform” in Barbara Landau et al, Home Court Advantage:
Creating a Family Law Process that Works (Final Report and Recommendations from the Home Court Advantage
Summit, Co-Hosted by the Ontario Bar Association, the ADR Institute of Ontario and the Ontario Association for
Family Mediation. 22-23 November 2009) at 61, online: <http://www.oba.org/en/pdf/011-0022_Family Law Process
Reform Report_final_web.pdf>.
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5) There is a desire by practicing paralegals (and conceivably other professionals) to invest
the time and expense needed to qualify for a FLSP Licence to provide the scope of
services proposed.

6) There exists a viable FLSP business model that allows either — paralegals to practice
family law under supervision (presumably of counsel) or unsupervised.

7) With a greater number of professional options for the public to choose from they can shop
around for best fit and best cost for them, and the FLSP may be perceived to be a lower
cost option.

8) Approach is entirely in consideration of average family of modest means, but the nature
of family law is that any issue can arise, regardless of the parties’ means.

9) This licence provides a province-wide solution presuming paralegal exist in all
communities and that they will chose to become FLSP’s to help underserved regions and
communities.

10) If properly supported, the current access to justice initiatives and programs would not
serve the needs of the public.

11) There is a public desire for a FLSP licence as opposed to a public desire for more
affordable services by lawyers.

We could not reach consensus on these assumptions without empirical evidence. Some members
are prepared to accept the assumptions, others oppose them. Others, still, feel that they have no
ability to comment.

FDRIO welcomes the opportunity to comment on any revised proposal should further research
be completed, additional findings presented, or tangible business models are established for
review and comment by stakeholders.

Our response is therefore limited to the extent that the LSO proposal lacks detailed empirical
research and specific proposed business models for FLSPs, including a projected budget for the
program and costing of the individual licence.
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The clients of FDRIO members, whether those clients are in court or not in court, require access
to legal advice, legal support and legal information that may not seem immediately apparent from

a traditional legal perspective.

Independent legal advice in the following
areas:

Advice on process determination in the
following areas:

Terms of the Process Agreement

Implications of participating in a binding process
such as Parenting Coordination or arbitration

Implications of participating in a FDR process in
the alternative to litigation, and vice versa

Rights and obligations with respect to the legal
issues in dispute

When and how to hear the voice of their children

The meaning and interpretation of relevant
statutes and guidelines e.g./ child support
guidelines, SSAGs, FLA, as they relate to the
matters being addressed in the FDR process

Converting a negotiated Consent, Minutes of
Settlement or Domestic Agreement into a court
order

Whether protective orders are needed prior to
starting an FDR process

Implications of specific orders, agreements, or
awards in other areas of law (conflicts of laws),
and the implications of other areas of law on family
law (tax, estate, criminal, insurance, privacy, elder,
etc.)

Costs of processes

Whether the proposed FDR process will be good
for them including FV Advice on whether FDR can
be a safe, empowering, and effective alternative to
court

Differences between each FDR process option
and the pros and cons of each on the unique facts
of each client’s circumstances

Options available to them in court that they cannot
access in private FDR processes

FV What procedural accommodations are
appropriate to enable the process to take place

The timeline for access to services in each
process

Information on how each service can address their
specific family’s needs differently
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Procedural advice in the following areas:

Process advice in the following areas:

Accurately completing forms and which ones to
use

Help understanding common terms used in family
law

Help in understanding the court process

How to prepare for the court process and what to
expect

The relevance of existing orders, agreements, and
awards

The difference between orders, agreements, and
awards

How to complete financial disclosure
How to draft an affidavit if in arbitration
Help understanding the FDR process

How to prepare for the court process and what to
expect

Court — help understanding what happens after a
court order

Advice on how to prepare effectively for the FDR
process

How to effectively participate in a parenting
coordination process

Negotiation advice and support in mediation

When to terminate an FDR process for reasons of
power imbalance

How to safely terminate an FDR process without
exposing a client or child to further risk

Strategic advice in how to use the proposed
process advantageously given the FV

How to present in court and or FDR process

How to navigate the rules of evidence
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Response to Questions

Understanding the needs of our members and family law clients, we address the specific
guestions raised by the LSO.

SCOPE

1. Will the proposed scope of permissible activities support increased access to
affordable, competent family law legal services? If so, how?

The 2012 Report to the Attorney General stated “Paralegal regulation is viewed as beneficial and
effective by the paralegal profession and by the public who use paralegal services. 46% cited
lower costs as the reason selected over a lawyer, other reasons were simple matter, paralegal
was experienced/specialist in that area of law, easier to hire and manage a paralegal than lawyer
(23%).” If this trend holds true to family law, there may be public desire for a FLSP.

What does practical legal services look like and how important are cost and competency to the
client in relation to those services? Is the importance of the FLSP licence that the client feels they
received good value for their money and legal support that represents their needs uniquely? Or
is the importance that the family law community feels the cost and competency is of value? In
answering this we will remain focused on access to justice for the public — and in so doing, must
query whether (a) if properly supported, the various initiatives and programs that have been
developed since 2012, do not meet the same objectives of the FLSP proposal; (b) whether clients
would not prefer being represented by lawyers as opposed to paralegals if it was as equitable,
accessible, efficient, maneuverable and affordable as hiring an FLSP for the same service; and
(c) if more opportunities and expansion for the role of alternate family dispute resolution processes
wouldn’t offer further value to both the clients and the family law system in its quest for access to
justice.

FLSPs may be able to help address unique needs by:

+» Having more professionals committed to ensuring inclusion across race, culture, religion,
age, gender identity, sexual orientation, background, ability, profession, and other diverse
populations must enable us to increase access to justice; without adding to the current
disparities; and

+«+ Providing more options for self-determination of process; and

¢ Assisting in taking or keeping cases out of the courts, as well as identifying cases that
should be in court.

3 paralegal 5-year review — Paralegal Standing Committee Report to the Attorney General of Ontario — Pursuant to
Section 63.1 of the Law Society Act
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Itis expected that paralegals; like all other family law professionals, will operate within their scope
and that there will be documented consequences for operating outside of that scope. Clearly
defined scope and training will ensure competency of the FLSP.

If our goal is to facilitate FDR, then we need to look at affordability and appropriateness of
services.

Affordability

The issue of affordability has come up a great deal as it is a foundational piece of the FLSP
proposal.

We believe that there will be public interest for any legal support at lower rates than lawyers
charge currently — whether that service be provided by lawyers or by other licenced professionals.
A question for the family law community is how do we stop a potential race to the bottom on cost
without compromising on competence?

Although cost concerns can be seen as a protectionist view from lawyers, FDRIO has many non-
lawyers, and this concern was raised by them also. The wording in the LSO paper “The report
also referenced the fact that paralegals can reduce the cost to the client.” may not be accurate
and is not a fact but an assumption.

A lower hourly rate does not equate to less cost to the client as FLSP’s may take longer to do the
same task having less education and experience in providing these legal services. The limited
scope nature of the FLSP proposal may also result in a multiplicity of retainers to FLSP’s and to
lawyers who need to be retained to fill the service gaps the FLSP retainer cannot meet.

Does a failure of the lower cost assumption change the proposed model and/or the scope of
permissible activities? More information should be gathered and evaluated to ensure uptake of
this new licence is not diminished by cost.

Is the scope of the proposed FLSP licence not already addressed by other access to justice
initiatives? If so, would it be more fiscally responsible to provide appropriate funding for the
promotion, support, and public education about these services instead of funding an untested
FLSP licence?

Appropriateness
We recognize that the current proposal is not flexible enough to capture the needs of all Ontarians.

Our BIPOC (Black, Indigenous, People of Colour) members have noted that due to the historical
barriers, harms, and oppression there will be times when additional support and costs pertaining
to services will have to be increased due to the disparities in family law of, particularly, Black
Canadian and Indigenous community members.
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2. Will the proposed scope of permissible activities enable the FLSP to develop a
business model that is viable? If so, why? If not, why not?

There are potential opportunities and challenges to the proposed FLSP business model in FDR.

The following paragraphs identify the range of discussion that took place during our committee
meetings, without reflecting a consensus of thinking:

Potential Opportunities

+ FDR clients and professionals may benefit from a FLSP with a more narrowly defined scope
and the ability to provide 100% support without hand-off to a lawyer.

+ We could allow for a graduated system that requires a FLSP to complete concurrent years of
training, courses, and hours of experience in a graduated system that would eventually allow
for FLSP’s to have a broader scope

«» There are areas which are ‘out of scope’ that may decrease the success of the FLSP model
and might better be included ‘in scope’ in an EDR process but not in a court setting:

5. Property

b) Joint family ventures & ¢) Equitable and Trust claims - Common law should not be ‘out
of scope’ and it is possible for training in legal knowledge around this. Family clients often
use FDR options to avoid the complex court processes and support of a FLSP would be
invaluable. Although the level of conflict/complexity is high it can be managed by a
properly trained FLSP in and outside of FDR.

e) Pensions are ‘out of scope’ however, provincial pensions should be considered ‘in
scope’ as they act very similar to RRSP’s once the Family Law Value is received. The
level of risk and conflict/complexity can be managed to low by a properly trained FLSP.

f) Unequal division is ‘out of scope’ however, is quite common in marriages of less than 5
years and by agreement between the parties and should be considered ‘in scope’. The
level of risk and conflict/complexity can be managed to low by a properly trained FLSP.

6. Home/Matrimonial Home

d) Unequal division is ‘out of scope’ however, is quite common in marriages of less than
5 years and by agreement between the parties and should be considered ‘in scope’. The
level of risk and conflict/complexity can be managed to low by a properly trained FLSP.

9. Domestic Contracts — Cohabitation agreements and marriage contracts are ‘out of
scope’ however, should be considered ‘in scope’ if the issues fall ‘in scope’.

Child Protection law is one of the most important areas of law. The public currently is not
being adequately served and may be more effectively served by a FLSP with supervision
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of a lawyer. The suggestion would be to review child protection law and review particularly
for Indigenous people and Black Canadian communities. See appendix C: FLSPs and
Child Protection.

Viable business model for FLSPs working in a collaborative environment as part of a team.

Viable business model for FLSPs working with lawyers as employees or in another contractual
relationship. Will enable more cost-effective offerings from law firms and with supervision will
expand the scope of FLSPs.

Viable business model for FLSP’s working independently for those who qualify and are
experienced after meeting appropriate training and supervision/mentorship requirements.

Potential Challenges

@,
0’0

FDR professionals will benefit from our clients having access to regulated and trained FLSP’s
who can credibly and competently offer the broadest possible proposed scope of services
however, the hand off to lawyers for ‘out of scope’ areas may diminish their viability.

Limitations of ILA may diminish the viability of this model See Appendix D: FLSPs and Legal
Advice in FDR

The complicated scope distinctions may confuse and frustrate clients and diminish the viability
of the FLSP.

Lack of understanding from the public about differences between the role of a FLSP vs a
lawyer. According to the Paralegal Standing Committee Report in 2012, “In spite of extensive
communications work by the Law Society, public awareness has not kept pace with changes
in the legal services market, particularly with respect to awareness of the distinction between
services provided by lawyers and services provided by paralegals.™

There are areas that are ‘in scope’ that may decrease the success of the FLSP model and
might be better excluded from scope:

3. Child support including motions to change

a) Self-employed payors, unless there is an income determination issue is ‘in scope’.
There is almost always an income determination issue and it is not only the payor’s income
that should be included. Payee self-employed income may need to be determined for set-
off child support and/or for Section 7 proportionate to income percentages. Self-employed
parties should be considered ‘out of scope’. The level of risk and conflict/complexity can
be high here.

4 Paralegal 5-year review — Paralegal Standing Committee Report to the Attorney General of Ontario — Pursuant to
Section 63.1 of the Law Society Act
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4. Spousal Support, including variations and reviews

a) Self-employed payors unless there is an income determination issue is ‘in scope’. There
is almost always an income determination issue and it is not only the payor’s income that
should be included when establishing spousal support. Self-employed parties should be
considered ‘out of scope’. The level of risk and conflict/complexity can be high here.

d) If Interests in sole proprietorship, partnership or corporation is ‘out of scope’, that further
supports all self-employed clients to be considered ‘out of scope’ as property interests are
often comingled with income determination of self-employed. The level of risk and
conflict/complexity can be high here.

The inability to provide ILA on consent orders or Memorandums of Understanding (on ‘out of
scope’ issues)

If a client retains a FLSP, builds a relationship with them they may be reluctant to move on to
a lawyer. If such an event is likely, clients may not be comfortable starting the process with a
FLSP.

Clients may waive their rights or not fully disclose to stay in scope and continue the process
with a trusted FLSP.

Other out of scope issues will often come to light only after a retainer has been paid and work
started.

Relying on the FLSP’s client to accurately identify the scope of the other party may require
the hand off to a lawyer regardless of how well the FLSP performs due diligence. (For
example, if the FLSP’s client does not understand the structure of their spouse’s business and
income determination for the spouse becomes a fundamental issue, can a FLSP continue?)

Clarity around out of scope areas should include:

X3

S

X3

S

X3

A

X3

A

X3

¢

X3

S

X3

S

Where a parent is seeking a supervision order (access) or no access
CAS cases

Criminal charges present relating to spouse or child

Criminal restraining orders present or sought

Hague matters/international abduction

Allegations of parental alienation

Where a litigation or participation expert is required

FDRIO’s position on scope

FDRIO members discussed the scope of a FLSP at length. At the heart of that discussion was
the protection of the public interest. While there is dissent amongst members as to how narrow
or broad the scope of practice should be, there is agreement that the scope should be clearly
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defined that any person seeking to explain or understand the parameters of a FLSPs scope could
do so with absolute certainty. The risks associated with uncertainty from a client and a practitioner
perspective are simply too great.

As service providers, we are expected to be able to manage our client’s expectations. A FLSP
service model would be akin to a limited scope retainer for family law services. If we cannot
properly delineate for clients the differences between what a lawyer can do and what a FLSP can
do, we risk prejudicing our client in their proceedings (in or out of court), increasing their costs,
and increasing the potential for the FLSP to be alleged to be negligent.

In family law, an error that could prejudice our client could result in the loss of a parent-child
relationship, bankruptcy, or our client or a client’s family member coming into harm’s way. The
stakes are too high for ambiguity, which has happened for centuries and resulted in the current
disparities.

To that end, FDRIO strongly believes that a clearer definition of the proposed scope of practice
is required for the FLSP licence to be viable. It was suggested that it may be simpler to define
the ‘out of scope’ areas to avoid confusion and increase clarity.

Our members did not unanimously agree on what the scope should look like. It ranged from a
FLSP’s scope being restricted to simple, uncontested document preparation to the expansion of
scope to include more property and financial issues, from including child protection to excluding
self-employed parties, and everything in between.

Another discussion was that the LSO implement a restricted FLSP Licence that would permit a
licencee to provide limited legal information and advice and document preparation, subject to a
period of review and revision by the LSO to determine if the Licence should be terminated,
continued in its current form or expanded.

COMPETENCE

3. Will the proposed competencies ensure the appropriate level of competence to deliver
family legal services as outlined in the proposed scope? Are there other competencies
that should be considered?

FDRIO does not believe the proposed list ensures the appropriate level of competence to deliver
family law services as outlined in the proposed scope.

In addition to the existing proposed competencies:
1. Ethics and professional responsibility
2. Knowledge of the law
3. Substantive family law

4. Problem, issue identification, analysis, and assessment
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5. Alternative dispute resolution

6. Litigation process

7. Practice management issues

8. Prohibitions

We propose the following additional competencies:

R/
0’0

Alternate Dispute Resolution: though the subject is identified as a competency we propose
it be named Family Dispute Resolution (FDR) to emphasize the important ways in which
family dispute resolution is fundamentally different from ADR.

Although these areas may be touched on in defining competencies in detail, we believe these
should be included as major competencies:

Y/
0.0

K/
0‘0

K/
0‘0

Comprehensive Intake — with the complexity of ‘in scope’ and ‘out of scope’ issues, FLSPs
must have competencies in vetting clients.

Screening for family violence is a competency that does not just fall under FDR but is
critical to the success of any family law services and should be a stand-alone competency.

Client management is more than what is included under Ethics and Professional
Responsibility such as dealing with difficult personalities, mental health issues, family
dynamics, social and diversity issues and should be a stand-alone competency.

Indigenous family law issues should be a stand-alone competency.
Anti-Black racism and its impact on family law should be a stand-alone competency.

Financial and tax knowledge is more than just understanding the guidelines and Income
Tax Act, it is understanding the impact and consequences of settlement options and
accurate disclosure and should be a stand-alone competency.

Insurance and estate knowledge should each be stand-alone competencies.

4. In your view, what scope of activities would best supportincreased access to affordable,
competent family law services?

If you follow social media pages and support groups for self-represented, unrepresented, and
even represented parties, the questions, concerns and fears are very much related to procedural
issues (in all processes - court, mediation, parenting coordination, collaborative and arbitration)
and appropriate use of and completion of forms.®

5 Examples: Facebook — Ontario Family Court — Representing Yourself, Facebook - Friends Helping Friends (Ontario,
Canada Family Law Issues), Meetup.com — Variety of separation and divorce support groups.
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FLSPs can play a significant role in providing legal information and advice on process
determination, procedural and process related areas as described in the Needs of Clients section.

FLSPs could be in a unique position to provide process coaching and be legal advocates to clients
without the concern of navigating legal advice for ‘out of scope’ issues.

The ability of clients to obtain greater affordable and competent ILA on mediated agreements or
agreements on consent would serve not only the needs of FDR professionals and our clients, but
the courts as well, filling a substantial family law services gap.

In the role of mediator, our clients are often self-represented or unrepresented. While we
consistently recommend that our clients obtain ILA at all stages of the process and specifically
before signing any agreement, we know that many do not do so, instead relying on a non-binding
Memorandum of Understanding/Mediation Summary Report (MoU/MSR) as their separation
agreement — which, oftentimes leads to greater problems down the road.

There are a variety of reasons for this ‘shortcut’: cost, concern that a lawyer will not support their
decisions or try to change their minds and perceived power imbalances, among others.

From the court’s perspective, a judge cannot advise self-represented or unrepresented litigants
on the benefits or drawbacks of a mediated agreement, but neither are they in a position to assist
the parties with a simple, cost efficient method to draft in enforceable terms and formalize a
mediated agreement as a court order. The right to self-determination in selecting a process is
granted within the family law process but is then stripped away by not allowing self-determination
in the process of formalizing agreements obtained in those processes.

If the proposal for FLSPs does not include this ability we are not addressing the largest gap in
services and are not providing a solution for those FDR clients going through mediation, in or out
of court. It's important to note that if the MoU/MSR was drafted by a comprehensive mediator
trained in mediating areas which are out of scope to FLSPs or an agreement was drafted with the
help of a divorce financial professional the clients have obtained legal information and have made
an informed decision to not proceed with a family law lawyer. Should the FLSP proposal address
this access to justice issue in self determination of process?

Another challenge is the prohibition on FLSPs in providing ILA on Arbitration agreements,
resulting from the language of the Arbitration Act Regulations 134/07 even though it is proposed
that FLSPs may advise clients during an arbitration. Involvement of FLSPs in these matters
should be discussed further with Parenting Coordinators and Arbitrators, FDRIO welcomes the
opportunity to participate in these discussions. See Appendix E: FLSPs and Arbitration.

Again, our members had strongly opposing opinions on whether the FLSP scope should include
the provision of ILA, and if so, whether the FLSPs scope of ILA on mediated agreements or
agreements on consent should be limited.
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TRAINING PROGRAM

5. Is the proposed training program of sufficient duration and rigor to enable candidates
to achieve the proposed competencies?

We believe it is in the public’s best interest to be supported by legal professionals who fully
understand FDR processes and options and when they are and are not appropriate. Creating a
collaborative approach between FLSPs and other FDR professionals will aid in finding solutions
that are the most appropriate for each family, client, and situation. We therefore propose
additional mandatory training for FLSPs be designed with these needs in mind. See Appendix F:
Proposed Additional Training for FLSPs.

We acknowledge that we recommend training and criteria that is not required by family law
lawyers however, we wish to express our strong desire to have this extended to any and all
professionals working with families, whether or not they are regulated by the LSO.

Education, Training and Supervision (“ETS”) is central to the success of the FLSP licence. We
had many discussions on the extent of the ETS. We concluded that the longer the ETS period,
then the higher the confidence level existing FDR professionals and the public would have in the
qualifications and suitability of these new FLSPs to render competent and professional service.
But as a corollary to that proposition, we realized that the longer the ETS, then the higher the cost
and that would have to be passed on our clients.

To fill the gaps within the family law system, we will be obliged to carefully balance the length of
the ETS with the cost. Another related point that we discussed was that the longer the ETS, the
less likely it would be that many people would sign up for the program.

We would also ask that a modified program be considered for those paralegals who worked in
family law before regulation and/or work within a law firm or clinic environment now.

As many of our members have multiple designations and continue to work towards others, we
guestion whether a professional with a full time career commitment can reasonably complete a
part time program of 10 instructional hours per week; plus readings and assignments, over a full
year. Perhaps an additional less rigorous part-time model would allow for expanded uptake.

OTHER COMPONENTS OF LICENSURE

6. What type of prerequisite experience in legal services provision, if any, should be
required for the FLSP?

While we are not committed to any specific length of time, we do feel that previous experience in
a practical environment is beneficial before being competent to work independently with families,
of which even the simple cases can be complex and highly charged. The FLSP should not be
expected to initially learn to manage ethics, professional responsibility, practice management and
manage the dynamics of family law cases.
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We believe that those professionals with previous practical and academic training should have a
process to apply for exemptions (including experiential knowledge).

7. What length and form of experiential training should be incorporated into the licensing
process for the FLSP to support the competencies? If a field placement is required,
who will provide the placements?

We all know that training will only get you so far down the road of being competent to provide
support to families. We discussed many models and while there was not unanimous agreement
on any particular one, there was full agreement that experiential training specific to working with
families should be considered mandatory. As FDR professionals we rely heavily on supervision,
mentorship, and practical experience to gauge our competencies and support our designations.

Insight into models that were discussed:

« Minimum 100 hours of supervision over a specific period (12 months) before eligibility to write
the exam to certify a FLSP.

+« Provisional licence and then full licence after 100 hours of supervision is complete.

« Two-pronged approach - a private model and a clinic model for supervision. Main urban
centres could have a clinic with properly trained FLSPs to work on cases for clients and
another model that allows FLSP’s to work with private family law professionals. Supervision
would be a part of each model.

«»+ Supervision for the first year of practice, a form of articling in essence, given the absence of
paralegal institutional experience, mentorship and practical exposure in the family law field.

Important considerations and questions:

K/
0’0

Who will provide the supervision in the short term until there are sufficient FLSPs to provide
this supervision?

+ How will the disparities pertaining to BIPOC FLSPs obtaining supervisions be managed?
+« Will there be a cost to this supervision, or will this be a paid position for the FLSP candidate?
« Some experiential training should take place before the designation of FLSP is achieved.

++ Should there be structured or defined processes in place to build relationships between FLSPs
and lawyers to ensure success?

« Experiential training can be obtained from working with professionals other than lawyers, such
as social workers, mediators, arbitrators and/or parenting coordinators. Or in a court

Final 2020.11.30. Page 16 of 32



®
FDRI o &®% Family Dispute Resolution
o¥® Institute of Ontario
environment with duty counsel or court-connected mediators. FDRIO is willing and able to
assist in developing a program to assist with this training.

« Has the Family Law community considered the expansion of FDR processes and
professionals in relation to the upcoming changes in the Divorce Act?

8. Is a CPD requirement focused on family law appropriate for the FLSP?

Yes, a minimum of 10 hours of family specific CPD per year including not only family law but
intimate partner violence (IPV), FDR and anti-racism. Additionally, FDRIO recommends that this
approach be implemented for lawyers practicing in family law.

9. Should law clerks be eligible for the FLSP licence? Are there other groups of
professionals who should be considered?

Presuming the FLSP Licence is deemed to be viable, the ability for professionals other than
paralegals to be licenced should be based on their training and their experience matching the
requirements. Competencies are the most important factor, not that the candidate has a paralegal
designation. As it has been detailed earlier, access to justice in family law is not just access to
legal advice but all process and procedural activities surrounding it.

Consider the following professionals:
« A lawyer from another country that is not yet licenced here; or
« A law clerk who has been practising family law with a lawyer for 5 years; or
A mediator or parenting coordinator who has been practising for 10 years.

These non-paralegals have the aptitude and many of the competencies to become FLSPs and
with addressing the training gaps, would be in a similar or better position to support family law
clients than a paralegal who has not been exposed to family law.

As an alternative to paralegals obtaining the necessary family training to become FLSP’s, those
with family training should have the ability to obtain the necessary legal training to become FLSPs.
FDR professionals are currently part of this community and have relationships with family lawyers
and other family law professionals as well as experience working with family law clients. This
alternative will round out and expand the breadth of service providers available to the public and
aid in gaining traction and comfort with this new licence.

The foundation is that a professional must write the LSO exam for paralegals and then go on to
meet the 550 hours of family specific training and further exam to become a FLSP. Consider a
comprehensive mediator who may have many competencies of the FLSP requirements but needs
to add the legal training. Should a non-paralegal professional who will only practice in family law,
have a different path to the LSO exam for paralegals without the full paralegal education program
to begin the process of qualifying as a FLSP?

Final 2020.11.30. Page 17 of 32



FDRIO o w » Family Dispute Resolution
o¥ Institute of Ontario

If other professionals are eligible it is important to structure the 550 hours of family specific training
to include exemptions for training already received (whether through formal education or
experiential training).

GENERAL

10. What characteristics of an FLSP would make this provider appealing to self-
represented litigants? (billing practices, cost structure, accessibility, practicality, other?)

Some aspects that may make a FLSP appealing to self-represented or unrepresented parties are:

« If the cost is lower than that of a lawyer, or the client believes that the FLSP offers more
value for the cost.

Y/

% As educational and training requirements are less than lawyers, there may be an
opportunity to significantly increase the number of professionals that family clients have
to choose from.

+ Not working on retainer but allowing the client to be billed and track as work is being
completed.

Y/

+ Clients may perceive that it is easier to approach or work with FLSPs due to less of a
power imbalance (from an educational perspective).

+» Negative association and cultural deference to lawyers.

+ Positive association with paralegals in providing effective support.

+ Fear of lawyers due to negative outcomes; including child apprehension.

«+ Linguistic, cultural, and racial match.

+» Increase accuracy around the comprehension of the narrative.

+ Perception that paralegals may be more reflective of clients themselves and their needs.

11. Given the recent enhancements to accessing family law (i.e. court modernization,
Steps to Justice, etc.), is the FLSP design appropriate?

In our view, while it may be appealing to increase the number of family law service professionals
it is also pertinent to acknowledge the changing landscape of family law in Ontario

If lawyers can better meet the needs of family law clients and narrow the gap of access to justice
issues through the promotion, public education and provision of more accessible family law
services, as has been developed through various programs and initiatives, then there may be
cause to review the design of the FSLP Licence. At a minimum, a commitment to public education,
ongoing service improvements and the building of trusted relationships between family law
service providers is a must.
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Current Initiatives and Programs

Since the Bonkalo report was commissioned, and even in the three years that have passed since
approval was granted for the development of an FLSP licence, the landscape of family law and
access to family law services in Ontario have changed significantly. Several members of the legal
and family law services community heard and headed the call to action of the Bonkalo report to
improve access to justice and have worked tirelessly to develop programs and initiatives that
would provide greater access to persons with a family law matter. Some of these programs
include:

+» The Family Law Limited Scope Services Project

% The Advice and Settlement Counsel of Toronto

s JuticeNet

+ C.A.R.E. Hub for Separating Families: Community, Assessment, Referrals and Education

These programs offer family law services ranging from summary legal advice and information, to
document drafting, limited scope retainer services and full-retainer services on a reduced fee,
block-fee or sliding scale model ranging from fees as low as $150.00 per hour. Many of these
programs offer free limited scope services.

Covid-19 and the Adoption of Technology, Online Dispute Resolution (ODR) and Virtual
Meetings

Of course, the biggest change to family law and the provision of family law services occurred in
the wake of COVID-19. The drafters of the Bonkalo report could not have accounted for a global
pandemic that, would actually have a positive effect, dragging family law processes and support
models out of the dark ages.

While many of us hope for a return to ‘normalcy’ of the pre-pandemic, there are certain things
which we believe are here to stay — in particular, the use of technology to support family law
processes and support models.

The shift because of COVID-19 to an increase in remote hearings, mediations and arbitrations
means reduced costs for attendances and the ability to retain a lawyer or other service provider
out of jurisdiction. Family law processes are now more efficient and affordable than ever.

There is no doubt that there continue to be access to justice issues, particularly where not every
person with a family law matter has access to the technology available to permit them to meet
with a lawyer or family services professional remotely. There is also no dispute that the limits on
access to the courts, and public health measures also present a dilemma for our members and
families who prefer or require in-person or alternate service models. However, the pandemic has
forced us to re-examine and revise how the family law community provide services to our clients.

Through certificates, training, and resources, FDRIO continues to support members moving to
provide online dispute resolution services; both for professionals who have been using technology
and those new to this service option.
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From FDRIO’s perspective, the demand for appropriate family dispute resolution services is now

greater than ever. This demand involves family law clients who are more vulnerable than ever:

+ Intimate partner violence (IPV) is a widespread public health problem, estimated to occur
in 12% to 40% of adult romantic relationships in Canada and accounting for nearly one
quarter of violent crimes reported to police. ©

« Acknowledgement that Indigenous peoples’ elevated risk of IPV is largely due to effect of
historical trauma from past and continuing colonization’

+ Individuals seeking the support of a family law professional during and after the pandemic
may be experiencing disparities and financial hardships.

12. Are any aspects of the proposed licensing framework unfeasible?

We believe that the proposal is feasible through the incorporation of expertise to address the
current gaps and disparities so that all Ontarians can have access to FLSPs.

The following are areas that need to be further examined and developed to remove barriers:
+ Reasonable costs of education, training, and supervision for FLSPs; and

+» Concentration on family law as it pertains to Indigenous and Black Canadians who are
currently not being served appropriately; and

«» Access to services for northern, rural, or remote areas; and
+» Access to infrastructure and technology; and

% BIPOC members reported on the impact of racism and discriminatory practices by
lawyers. The difficulties in employment can also be indicative of issues that may arise with
placements for BIPOC professionals to obtain a FLSP licence.®

6 (Canadian Center for Justice Statistics, 2011; Statistics Canada, 2006). Moser, A. E., Campbell, M. A., & Campus, S.
J. (2012). Validation and expansion of the Ontario Domestic Assault Risk Assessment (ODARA) instrument: An early
warning system (Doctoral dissertation, University of New Brunswick, Department of Psychology). “the threat and
impact of male violence, or the racialized abuse experienced by African Canadian women, will require very
particular rules or practices to move us toward equality” (Sheehy, E. A. (1999). Legal responses to violence against
women in Canada. Elizabeth Sheehy, “Legal Responses to Violence Against Women in Canada, 19, 62-73

7 Brownridge, D.A., Taillieu, T., Afifi, T. et al. Child Maltreatment and Intimate Partner Violence Among Indigenous
and Non-Indigenous Canadians. J Fam Viol 32, 607—-619 (2017). https://doi.org/10.1007/s10896-016-9880-5.

8 “The creation of nation states and the system of international law and state sovereignty were informed by
historical and ongoing colonial structures” (Fobear, K. (2014). Queer settlers: Questioning settler colonialism in
LGBT asylum processes in Canada. Refuge: Canada's Journal on Refugees, 30(1), 47-56). The other issues is that, “,
blacks were far more likely to be unemployed (22 percent) compared to Indians (15 percent) and Chinese (10
percent), and 76 percent of Caribbean blacks and 81 and 82 percent of Indians and Chinese, respectively, were in
full-time employment” (James 2007; James, Plaza, and Jansen 1999)” James, C. E. (2009). African-Caribbean
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13. Is there additional information or are there other factors that should be considered?

There are shared concerns with anyone practicing in family law not limited to training, disparities,
regulations, supervision, cost, public education and interest, and screening. In developing the
FLSP licence, the Consultation Paper states that the FLWG has focused on three components:
scope of permissible activities, competencies and education, training and assessment; and, that
they were informed by three guiding principles: access to justice, public protection and viability.

We should follow these three guiding principles to gauge the viability of any access to justice
solution; keeping public need and protection as both the starting and ending focal points:

1) Accesstojustice—address areas of unmet legal needs in family law and have an impact
on the challenges of access to justice.

Access to justice is a societal responsibility as a whole - and so government (MAG), the courts
and LSO should, in part, fund the community clinic/hub model. Clinic/hub - mediators, counsellors,
lawyers, etc. all on-site - one fee for service, as well as other programs and initiatives to narrow
the gap. We acknowledge that Indigenous and Black Canadians may speak to the need for
services that are offsite and within their communities.

Access to justice must be addressed in a holistic manner. One proposal at a time can support
change and make a difference however, we should continually look for new and innovative ways
to address unmet legal needs, with full participation from the family law community and the public.

As a family law community, we must all ensure competence in the following areas to ensure
access to justice:

% Be responsive to power imbalances resulting from systemic racism, and be clear on how
our processes can be designed and delivered in ways that protect clients and their children
from implicit bias, re-traumatizing experiences and racist outcomes; and

¢ Recognize and acknowledge cultural biases resulting from systemic racism; and

4

% Provide advocacy, support, and advice in the context of historical and systemic issues
pertaining to BIPOC children and their voice; and

¢ Address the disparities for groups that are negatively over-represented in child welfare —
with cultural leads located at the courthouse; and

% Ensure services, processes and professionals are not contributing to disparities; and

X3

%

Provide advice and support from a trauma-informed lens; and

X3

%

Provide advocacy, support and advice ensuring inclusion across race, culture, religion,
age, gender identity, sexual orientation, background, ability, profession, and other diverse
populations.

Canadians working" harder" to attain their immigrant dreams: Context, strategies, and consequences. Wadabagei:
A Journal of the Caribbean and its Diaspora, 12(1), 92.
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2) Public protection — Activities that fall within the scope can be performed competently
with appropriate education, training, licensing, and regulation

In addition to a comprehensive program of ETS, licensing and regulation for FLSPs, public
education is critical to the success of this proposal. The public must be educated in the differences
between FLSPs and family law lawyers.

A collaborative approach to public education for all forms of family law support, including FDR,
will help alleviate fear and confusion for the public. The family law community being truly
collaborative and being seen by the public as collaborative and not in siloes will provide for
advancements in family law.

To ensure the public is properly protected, there needs to be an ability to evaluate the success of
any FLSP Licensing program and whether it meets the objectives of meaningful access to justice.

3) Viability —thelicence should form the basis of a viable practice that can attract a critical
mass of candidates. Attainable training and client pool large enough to sustain a legal
services practice.

A clear and concise scope of practice that can be easily understood by the public will be the key
to uptake. If it is too difficult to explain the nuances of ‘out of scope’ issues to a client, they will not
use a FLSP and will be frustrated by the FLSP’s inability to support their needs.

The lawyer-paralegal relationship is integral to the success of this new licence and the viability to
the public. There must be collaboration between FLSPs and lawyers to appropriately refer clients
with ‘out of scope’ needs.

For lawyers working with a FLSP on the other side, the process must be based on civility and
respect for the FLSP and the client’s choice to work with that FLSP.

The client must truly have the ability to choose between being represented or assisted by a FSLP
or a lawyer to ensure access to affordable and competent legal services or equitably attained.

Conclusion
The inception of a new licence to support family law clients allows us the opportunity to address

the many barriers in access to justice and consciously make the decision to not reinforce
systemic issues.

FDRIO cautiously supports a FLSP licence that is clearly defined and inclusive with licencees that
are appropriately prepared to manage the needs and complexities of our family law clients.

We recognize that while a great deal of work has been completed, there is still work to be done.

FDRIO is committed to continuing the discussion and support of the LSO as it moves forward in
its path to implement a Family Law Service Provider licence and we welcome all opportunities to
participate.
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Appendix A: Family Dispute Resolution Institute of Ontario (FDRIO)

The Family Dispute Resolution Institute of Ontario (FDRIO) is a not for profit organization
providing training, certifications, networking and advocacy for Ontario family mediators, family
arbitrators, parenting coordinators, financial professionals, coaches, and others. We actively
support those entering and working in the family dispute resolution profession while increasing
public awareness about the many out-of-court choices they have.

FDRIQO’s diverse membership includes not just lawyers, but Certified Business Valuators, Divorce
Coaches, Certified Divorce Financial Planners, Paralegals, Law Students, Social Workers, Mental
Health professionals and others.

Our organization sets standards for training and internship for family mediators, family arbitrators
and parenting coordinators, and stand out among other dispute resolution organizations, for
example:

« Our Mediation members benefit from its approval by the Ontario Ministry of the Attorney
General for court-connected family mediation; and

«» Our Arbitration certification is Ontario’s leading family arbitration designation; and,

« Our FDR professional Parenting Coordination members hold Canada’s only professional

accreditation for parenting coordinators.

We are comprised of a Board of Directors and Executive, several volunteer committees and
volunteer-led sections, all of which meet regularly to do the work of FDRIO and to develop policies
and initiatives and share fellowship — continuously leading and patrticipating in the charge forward
toward better, more affordable and equitable access to family law justice.

FDRIO’s commitment to growing the FDR field, for the benefit of our membership and the public
has led to our members’ ability to offer high quality FDR services, and to offer some solutions to
the challenges many face in accessing affordable family law assistance.

FDRIO is committed to and serves the public interest by providing information and education to
the community and enhancing public awareness of the many FDR process options available as
well as the differences among them. Our goal is to promote and normalize family dispute
resolution processes, so that they become the standard for appropriate cases, with litigation being
reserved for those cases requiring judicial intervention and oversight.

In endeavoring to meet the public’s need for affordable, efficient, and equitable access to justice,
we advocate strongly for the interests of our members, and for all FDR processes, whenever
possible.

It is fair to say that FDRIO welcomed the review led by Justice Bonkalo in 2016, supported the

overall goals of that review and participated through a written response, much as we are doing
with the LSO proposal for the FLSP licence.
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Appendix B: FDRIO’s Approach to the Response

FDRIO’s Advocacy and Law Reform committee was tasked with gathering participants from our
wide-ranging professional members to provide a thoughtful response to the LSO consultation
paper on the Family Legal Services Provider Licence. In addition to FDRIO members, we invited
the Ontario Paralegal Association to join our committee as a valued partner.

We have an active committee who meet regularly to discuss the paper and the many nuances in
it. Our committee was comprised of professionals experienced in the areas of law, mediation,
arbitration, parenting coordination, divorce financials, coaching, mental health, and social
services and even their own personal family litigation. Our response is based on our collective
experience.

Our committee raised questions, had healthy debate, considered options, and ultimately found
common ground in many areas of our response. Areas where there is not unanimous, or majority
agreement have been identified in our document as we feel there is value in highlighting these
concerns and ideas.

In addition to committee meetings, we requested member feedback through our newsletter and
emails, looked for guidance from other FDRIO committees and sections and did outreach to
industry partners such as the Family Law Association of Ontario, the Federation of Ontario Law
Associations and the Ontario Bar Association and invited the LSO to present to the committee.

Committee Chair, Julie Gill, would like to acknowledge the following FDRIO Members for their
contribution to the committee and to this response:

Gene C. Colman Hilary Linton
Tom Dart Sonia Mills
Omar Ha-Redye Allan Pootoolal
Matilda Kissi Oasima Shah

We would also like to acknowledge the following Ontario Paralegal Association professionals for
their contribution to the committee and to this response:

George Brown Donna Mackay
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Appendix C: FLSPs and Child Protection

The most significant omission, in our view, is the Child Protection area of family law.

In the presentation that our committee enjoyed from LSO representatives, we were told that the
LSO proposal embodied three basic principles: Access to Justice, Public Protection, and
Viability. The issue of expanding representation opportunities for those caught within the child
protection system raises all three of these principles.

It is well known that there are many parents who do not qualify for Legal Aid, but they cannot
afford the services of a child protection lawyer. They struggle within the system. They struggle
in their dealings with child protection workers. They struggle to understand the court system.
They struggle to put together coherent court materials. They are totally stressed out with nowhere
to turn. They frequently don’t really get their day in court since the CAS just brings a Summary
Judgment motion and they have no idea how to effectively defend themselves.

Child Protection law is one of the most important areas of law. An effective advocate must have
a thorough understanding of the statute, the Family Law Rules, and the dynamic of the entire
system including the court, the CAS, and other professionals who are involved. There is a dearth
of well qualified lawyers in the province who practice in this area. The public currently is not being
adequately served.

The LSO Proposal paper outlines the competencies at Appendix C that goes on for 11- and one-
half pages. Our Committee Member, Hilary Linton, has provided an outline for a course of studies
that is equally or more intensive. Will the FLSP aspirant have to go to school for three years?
We hope not.

So how then do we ensure Access to Justice, Public Protection, and Viability while at the same
time bring child protection practice into the permitted scope? Although not unanimous, members
of the committee maintain that child protection should not be left out. But there must be extra
ETS for those who wish to practice in this area.

Lawyers who wish to practice child protection law have had two intensive courses available to
them in the past. These courses are for two or three days. Any FLSP who wishes to practice
in this area should be required to attend such courses. The FLSP should also be closely
mentored and supervised by a lawyer who is experienced in this field. If the LSO expands the
role of FLSPs into Child Protection, there is a believe that it will:

1. Improve access to justice.

2. Enable the protection of the public by having dedicated and educated individuals
(hopefully some will be from minority communities who do not have a good supply of
moderately priced lawyers) who will have extra ETS and therefore be able to make a real
difference in the child protection sphere; and,

3. Be viable for the FLSP since the extra ETS will pay off economically given the huge
demand for affordable services in this area.
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Appendix D: FLSPs and Legal Advice in FDR

o Family Dispute Resolution

Unless they have legal counsel present, our clients are not permitted by our Standards of Practice to finalize binding agreements in our processes.
This presents a practical challenge for clients who come to mediation seeking a binding settlement and serves to limit the effectiveness of our services.

Incoming Legal Advice/Support

Outgoing Legal Advice/Support for
Self-represented or Unrepresented

ILA for Self-Represented or
Unrepresented

Court connected
mediation

FLSP supported preferred over
un/self-represented

FLSP supported preferred over un/self-
represented

If FLSP cannot provide ILA on consent
orders, unlikely to refer to an FLSP

Private mediation —
Comprehensive
mediation (including
financials)

If clients retain FLSP before or
during mediation, little change to
the process

Mediator could refer if issues mediated
are within scope (requires appropriate
training for mediators on scope of FLSP).
If there is an out of scope issue,
mediator would refer to lawyer

If FLSP cannot provide ILA on mediated
agreements/MoU’s unlikely to refer to
an FLSP

Parenting mediation

If clients retain FLSP before or
during mediation, support is
welcome, specifically within scope
financial matters (child support
and section 7)

Mediator could refer to FLSP if issues
mediated are within scope (requires
appropriate training for mediators on
scope of FLSP). If there is an out of
scope issue, mediator would refer to

lawyer

If only parenting mediation, likely to
refer to an FLSP

Can a FLSP provide advice

Depending on the other answers, PCs

Can a FLSP provide ILA for the

Coordination

Depending on the other answers, PCs
may or may not be able to refer

BT through the PC hearing? may or may not be able to refer arbitration agreement?
Can a FLSP provide advice Can a FLSP represent a client if it moves | Can a FLSP provide ILA required for
Parenting through the PC process? back into court? intake?

Financial support -
CDFA, CDFsS.

If clients retain FLSP before or
during, little change to the process

Financial professional could refer to
FLSP if issues are within scope (requires
appropriate training for financial
professionals on scope of FLSP). If there
is an out of scope issue, would refer to

lawyer
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Appendix E: FLSPs and Arbitration

Arbitrators need help in the following areas:

a) Someone must provide ILA for the arbitration agreement (for a first-time arbitration, not a
secondary arbitration)

b) In providing proper ILA (or determining whether arbitration is a suitable process), the
service provider:

a. Needs to understand all the aspects of the arbitration process — its advantages
and disadvantages over the court process; and

b. Must therefore have a good understanding of the court process as well; and

c. Needs to be able to preliminarily assess the client as a candidate for arbitration —
many things to consider there, some of which are:

i. Ensure that the client understands the legal and factual issues which need
to be addressed — how sophisticated is the client?

ii. Help the client understand that screening is always a necessity and then
to help them understand the different and best approaches to screening.

iii. To understand that if either party is likely not going to cooperate with the
process then it is probably not a good process for the client.

iv. Explain the different appeal routes.

v. Explain the different rules around evidence and process from the court
process.

c) If the client intends to self-represent at the arbitration hearing, then the service provider
will need to have a good understanding of the law, advocacy and be able to assist the
client with the process — coaching, find resources such as research facilities,
understanding of The Family Law Rules as they are often incorporated into an arbitration.
Explain the role of the arbitrator to the client — same as the role of a judge when the client
is self-represented.

In other words, the FLSP should only give advice to and perhaps represent clients where the legal
or factual issues involved are simple and within the scope of the FLSP mandate. In those cases,
it would also be helpful to have a FLSP represent the client at the hearing. We suggest that this
would be only in relation to financial issues where the amounts involved are similar to the Small
Claims Court limits.

If parenting issues are involved, then a properly qualified PC should be retained.
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Appendix F: Proposed Additional Training for FLSPs

1) Parenting Coordination

Of the (current) 30 hours for Parenting Orders and Decision making, a half day should be allocated
to parenting coordination; of the 7 hours for FDR, 1 hour should be allocated to parenting
coordination and should include:

An overview of the PC process Screening in the PC context

Roles and functions of PC When not appropriate

Objectives of the process Informed consent

Historical context Secondary arbitration process
Practice/legislation Case law

Quialifications Language or Orders and Minutes
Variations in practice Jurisdiction and challenges

Dual role (education, coaching and arbitration) | Forms of arbitration

Open versus closed Termination

Appropriate cases Voice of the child in the PC process

2) Ethics and Professional Responsibility

We note that only one line item in the proposed competencies addresses “diversity”. Although
there is a separate section entitled Indigenous Issues in Family Law, we feel that the unique
impacts of colonization and systemic racism on Black clients and clients of colour should be
included in the FLSP curriculum. We recommend that at a minimum, the following additional
topics be mandatory for FLSPs:

«+ History pertaining to BIPOC peoples in Canada

% Current disparities for Black Canadians and anti-Black racism

+ Impacts of colonization on BIPOC families and children in the family justice system

« Cultural differences and systemic racism, and how they impact the perceptions,
judgments, and actions of professionals in the family justice system.
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We also note that there is no mandated training in what we call Family Relations. We feel that
such training should be incorporated into the modules for FLSPS in such a way to cover the
following topics: (please visit the EDRIO website for the Checklist for this required course for FDR
Professionals:

R/

« Family dynamics

« Family systems theory

« Attachment theory and co-dependence

« Parenting approaches — cultural, sexuality, gender, and faith-based diversity
+« Family hierarchies/patriarchies/decision-making norms

+ Child development

% Mental health

Y/

«» The complex/high conflict separation

3) Victims of Abuse and Intimate Partner Violence

Mediation, arbitration, and parenting coordination can be safe and empowering processes for
survivors of IPV if they are conducted in accordance with the best practices in screening for power
imbalances and IPV. FDR professionals take extensive training in this field to become certified by
FDRIO, and the principle of “Do No Harm” is in our Standards of Practice.

We believe that IPV survivors using appropriate FDR processes will benefit from legal support
provided by a FLPS if that professional has appropriate training. We feel that the current required
training is insufficient to meet our aspirations of the quality of legal support our clients experiencing
IPV would need.

We believe that the following subject areas should be included in the mandatory training for
FLSPs: (please visit the_ FDRIO website for the required contents of the 21 hours of training for
FDR professionals)

«» Anintroduction to family violence:

» Examples of various forms of abuse
= |ntimate partner violence
= Child abuse
*= Elder abuse
= Multi-party family abuse

» Differentiating between different forms of abuse:

* Physical

= Psychological / emotional
=  Sexual

* Financial

= |solation
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Understand exacerbating factors:
= Reproductive abuse
= Cyber abuse
= COVID-19 quarantine measures and the impact on FV

Impact of intersections of IPV with racism, gender discrimination, immigration status,
poverty, and other vulnerabilities.

Research on typologies: research on ‘types’ of violence within intimate partner
relationships is evolving. FLSPs should receive training on this subject from someone
with current knowledge of this research. This is critical to enabling legal advisors to
support their clients seeking FDR processes. Which clients are likely to benefit from FDR
and which are likely to be harmed or re-traumatized by it? How can an FDR process be
structured to meet the needs of an FPV survivor based on the form of violence they
experienced?

Understanding power imbalances in the context of IPV

The Domestic Violence Death Review Committee Reports
»  “Predict & prevent”: understand risk factors of homicide/suicide

Relevant law - scope and limits:

YVVVVYVYVYYVYYV

New definition of family violence in new Divorce Act

Ss.16(3) & (4) Divorce Act

Best Interests test

Restraining orders

-- S.35 CLRA

-- S.46 FLA

Peace bonds — esp. where no cohabitation has occurred (think university students)
Bail variations

No contact order terms: when they permit FDR and when they do not.

Identifying and managing family violence:

VVVVYVYYYY

Introduction to screening — it is ongoing
Screening techniques

Use of screening tools

Documenting results of screening
Power balance analysis

Balancing power

Safety planning

Make appropriate referrals

+ Systemic Racism, Culture and IPV:
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> Human issues dealt with in various cultural contexts

> Cultural contexts, stereotypes, and systemic bias should be considered as part of proper
power imbalance analysis.

» Acknowledging differing and evolving / fluid cultural norms as the context in which each
family’s power dynamics and experiences of abuse take place.

Trauma-informed practice:

Understanding the traumatized client

Interviewing traumatized clients (trauma-informed interviewing)
Understanding the impact of clients’ trauma on the children
Understanding and identifying if children are traumatized
Understanding inter-generational trauma

Explaining trauma in oral/written advocacy

Proving trauma (evidence)

Understanding trauma-informed ADR processes

VVVYVYVYVYYVY

4) Family Dispute Resolution

For FLSPs to provide the most competent support to their clients, they will need to understand
the nuanced and sophisticated elements of FDR.

We recommend that the title of the training be “Family Dispute Resolution” rather than
“Alternative Dispute Resolution” to emphasize the important ways in which family dispute
resolution is fundamentally different from ADR.

We recommend that the following topics be added to the mandatory FDR training for FLSPs:

X3

A

X3

S

X3

S

X3

A

R/
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X3

¢

X3

¢

Conflict analysis

Negotiation theory, strategies, and tactics

Tools to analyze negotiation power

Cultural awareness and bias in dispute resolution processes, including biases of FDR
professionals. Awareness of impact of a western, white lens on FDR

Impact of systemic racism on a client’s behaviours, emotions, negotiation approaches and
experience in FDR and considerations for process choice and design

Full range of dispute resolution process options for clients, and analysis of differences
among them

Importance of screening for power imbalances including IPV before a process choice is
made

Understanding the impacts of each process choice on client self-determination

Research on settlement rates, client satisfaction, compliance with outcomes and escalation
of IPV in various FDR processes

Exploration of the benefits of the court system (it is free; it is transparent and publicly
accountable; judges make immediately enforceable orders; court resources such as family
court support workers, police officers, OCL support, IRCs, free mediation and more) so that
FLSPs can assist clients in determining whether FDR is the best option for them.
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« The Arbitration Act and Regulation 134/07 setting out requirements for enforceable Family
Arbitration Awards

+ Screening requirements and best practices in each FDR process

+ Standard terms of FDR process agreements

+» Best practices and options for incorporating FDR clauses into Consents and Agreements

+ Arbitration Process Requirements and Options

+ Difference between Open and Closed mediation and Parenting Coordination; and different
meanings of those terms in private and court-connected contexts

% Court-connected information and mediation services

5) Delivery of Education

< Make Des Ellis’s Managing Domestic Violence: A Practical Handbook for Family
Lawyers required reading

< Make the Domestic Violence Death Review Committee annual report ongoing required
reading.

+ Increase Family violence training to a minimum of 35 hours.

> 10 hours of substantive law

> 21 hours of screening and trauma-informed practice training
> 4 hours to be split between other modules

» Embed FV training in every module — it should be woven into the curriculum at all
stages, in addition to being its own distinct, segregated topic.

= |t should be included in a variety of fact patterns throughout the course.
= Reflective, reflexive

< Addition of 8-10 hours for decolonialization, anti-racism and cultural competency.
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